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C. Phase 3: Evaluation of Future Proposition 65 Warning Triggers

The Committee shall evaluate whether the levels to trigger warnings shall be modified from the 
“drop down” levels described in Sections 6.2.1 and 6.2.2 of the Consent Judgement. The 
Committee shall make recommendations in this regard based on:

1. The identification of Feasible reduction methods (Phase 2) that could reasonably lower 
levels of lead and cadmium in Chocolate Products below the drop down levels to trigger 
warnings.

2. The inability to identify Feasible reduction methods (Phase 2) that could reasonably 
lower levels of lead and cadmium in Chocolate Products below the drop down levels to 
trigger warnings.

3. The conclusion that the drop down levels to trigger warnings are not Feasible to achieve 
and an identification of the levels between the drop down levels and the initial levels 
which are Feasible.

In the event the Committee determines that levels other than the specified drop down levels are 
appropriate and can be achieved through Feasible measures, the Committee shall specify what 
those levels are, when the levels of lead and/or cadmium in Chocolate Products can be expected 
to be reduced, and by whom.

As with the first two phases of the Scope of Work, the Committee’s recommendations shall be 
Consensus Based and be based on literature review, consultation with outside subject matter 
experts, review of test results, and any other information the Committee deems relevant and 
reliable.

D. Final Report Phase

The Committee shall prepare a final, written report to describe and explain its findings, 
conclusions, and recommendations for all three phases of its investigation. The final report 
shall include supporting references with complete citations for the Committee’s conclusions 
and identify any SMEs who advised the Committee during its deliberations. The final report 
shall not be edited by any persons other than the members of the Committee. The final 
report shall present all Consensus Based Committee findings and recommendations and may 
include an appendix setting forth significant areas where consensus could not be achieved 
and an appendix setting forth any significant conflicting opinions on aspects of a Consensus 
Based finding where they exist.

II. Deliverables and Schedule

1. Based on a schedule developed by the Project Manager, the Committee members will 
commit to standing meetings (by phone conference) on a periodic basis or on an as 
needed basis to ensure coordination and the efficient sharing of information. The Project 
Manager shall develop a working agenda for each meeting and provide the Committee 
members with a brief written summary highlighting the discussion points and action 
items.

2. After the investigative portion of each of the first three phases of the Scope of Work is 
complete (as agreed upon by the Commi|t|e members), an outline of the findings,

EPRQPQSEBj CONSENT JUDGMENT
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conclusions, and recommendations shall be produced by the Committee and Project 
Manager for each investigative phase. These interim documents will be used to assist in 
internal discussions of the Committee and will form the basis of the final report.

3. The Committee and the Project Manager, in providing quarterly reports as required under 
the Consent Judgment, will produce a list of all outside SMEs consulted with and a brief 
description of the information gathered.

4. The Committee will produce an alphabetized list of all information sources with complete 
citations, including Internet URLs when available, to be included in the final report 
appendix.

5. Following submission of the final report, the Committee may be asked to present an oral 
summary of its main findings, conclusions, and recommendations (including any 
alternative conclusions and recommendations by any Committee members) as deemed 
desirable by the Initial Settling Defendants and/or As You Sow.

6. The Committee, with the approval of the Initial Settling Defendants and As You Sow, 
may elect to prepare the final report for submission to an appropriate trade journal for 
public access. The Committee shall agree not to pursue this publication until all of its 
work as outlined in the Scope of Work and the final report has been submitted.

Unless otherwise agreed upon by the Initial Settling Defendants and AYS, the final report shall 
be delivered by the Committee through the Project Manager within 18 to 24 months of the 
kickoff meeting that will be held pursuant to Section 3.2.2 of the Consent Judgment.

III. Cost/Budget

Unless revisited by AYS and the Initial Settling Defendants, all work and deliverables set forth 
in this Scope of Work shall be completed at a cost of $90,000 for each Committee member plus 
some funds to set aside for a part time Project Manager and possible outside expert consultation, 
up to an aggregate cap of $500,000.

IV. Confidentiality

All work by the Committee members and the Project Manager shall be subject to the 
confidentiality provisions set forth in Sections 3.3.3 and 3.4.4 of the Consent Judgment.
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ATTACHMENT 1 to EXHIBIT C—GLOSSARY OF DEFINED TERMS

“Chocolate Product” means chocolate candy; chocolate bars, pieces, chips, 
beverages, and confections with or without inclusions; cocoa nibs and cocoa powder; 
chocolate and cacao-based compounds in any form; and other products derived 
primarily (i.e., in excess of 50%) from cacao. Chocolate Products include the preceding 
as sold on a standalone basis and/or as sold to be used as ingredients in other foods 
into which they are incorporated.

“Consensus Basis” means a creative and dynamic way of reaching agreement 
between all members of a group. Instead of simply voting for an item and having the 
majority of the group dictate the outcome, a group using consensus is committed to 
finding solutions that each member of the group actively supports, or at least can live 
with and that all opinions, ideas and concerns are taken into account. A Consensus 
Basis does not reflect compromise or unanimity - it aims to go further by weaving 
together everyone’s best ideas and key concerns. It is an acceptable resolution, one 
that can be supported, even if not the “favorite” of each individual. Multiple concerns 
and information shall be shared until the sense of the group is clear. Ideas and 
solutions belong to the group; no names are recorded. The group as a whole is 
responsible for the decision and the decision belongs to the group. The goal is unity, 
not unanimity.

“Feasible” means capable of being accomplished in a successful manner within a 
reasonable period of time, taking into account public health, and economic, 
environmental, social, and technological factors. In considering whether an action or 
performance level is Feasible, consideration shall be given, among other things, to 
scaling as to the size and resources of the potential implementing enterprise involved, 
the implementing enterprise’s place and role within the chain of commerce, the prior 
demonstration of the viability of the concept or technology at issue at both the research 
and actual commercial application scale, and the nature of the issue being addressed.

“Settling Defendant” means a defendant who is a party to the Consent Judgment at 
the time it is entered, or who opts in to the Consent Judgment any time after its entry. 
The former are also specifically referred to herein as “Initial Settling Defendants” and 
the latter are also specifically referred to herein as “Opt-ln Settling Defendants.”
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EXHIBIT D*
(* = as revised by the Parties on January 31, 2018 to address a 

clarification request received from the Office of the California Attorney 
General concerning the preservation of both plaintiffs ’ and defendants ’

potential rights with regard to future litigation about certain prior 
claims and court-approved settlements/judgments)

Products Not Subject to Section 12.4 Downstream Release:

1. All nutritional, protein, diet or meal replacement/energy bars (hereinafter “Protein Bars”) 
containing cocoa-based ingredients or chocolate which were the subject of a 60-day 
notice of violation issued or complaint filed by AYS pursuant to Health and Safety Code 
Section 25249.7(d) on or before to December 4, 2017 alleging violations of Proposition 
65 with respect to a failure to warn about lead or cadmium;

2. All nutritional, protein, diet or meal replacement drinks/shakes/drink mixes (prepared or 
dried) (hereinafter “Nutritional Drinks”) containing cocoa-based ingredients or chocolate 
which were the subject of a 60-day notice of violation issued or complaint filed by AYS 
pursuant to Health and Safety Code Section 25249.7(d) on or before December 4,2017 
alleging violations of Proposition 65 with respect to a failure to warn about lead or 
cadmium;

3. All Protein Bars containing cocoa-based ingredients or chocolate which are the subject of 
a settlement or consent judgment resolving alleged violations of Proposition 65 with 
respect to a failure to warn about lead or cadmium as approved by a court pursuant to 
Health and Safety Code Section 25249.7(f) prior to the Effective Date;

4. All Nutritional Drinks containing cocoa-based ingredients or chocolate which are the 
subject of a settlement or consent judgment resolving alleged violations of Proposition 65 
with respect to a failure to warn about lead or cadmium as approved by a court pursuant 
to Health and Safety Code Section 25249.7(f) prior to the Effective Date.

967340.2
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EXHIBIT E

Designees to Receive Notices Under Consent Judgment

Company Name: Barry Callebaut U.S.A. LLC

Attention of: 
Address:

Telephone:
Email:

James G. Hagedorn 
600 West Chicago Avenue 
Suite 860
Chicago, IL 60654 
312.496.7312 
j erry_hagedorn@barry- 
callebaut.com

r.

(Optional) with a CC to:
Name:

Firm/Company:
Address:

Telephone:
Email:

Philipp M. Muheim 
(legal counsel or other designee) 
Barry Callebaut U.S.A. LLC 
600 West Chicago Avenue 
Suite 860
Chicago, IL 60654 
312.496.7435 
philipp_muheim@barry- 
callebaut.com
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EXHIBIT E

Designees to Receive Notices Under Consent Judgment 

Company Name: Blommer Chocolate Company

Attention of: 
Address:

Peter Blommer 
1101 Blommer Drive 
P.O. Box 45
East Greenville PA 18041-0045

Telephone: (215) 679-4472
Email: pblommer@eg.blommer.com _

(Optional) with a CC to:
Name: 

Firm/Company: 
Address:

Allen C. Schlinsog, Jr.
Reinhart Boerner Van Deuren s.c. 
1000 North Water Street 
P.O. Box. 2965 
Milwaukee, WI 53201-2965

Telephone: (414)298-8214
Email: aschlinsog@reinhartlaw.com
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EXHIBIT E

Company Name: Cargill, Incorporated

Attention of: Managing Director,. Cargill Cocoa
and Chocolate North America 

Address: 15407 McGinty Road West, MS 36 
Wayzata, MN 55391 

Telephone: (952) 984-5206
Email: Florian_Girthofer@Cargill.com

Designees to Receive Notices Under Consent Judgment

(Optional) with SL CC to:
Name: Cargill, Incorporated

Firm/Company: Attn: Law Department, Cocoa and
Chocolate North America Lawyer 

Address: 15407 McGinty Road West, MS 24 
Wayzata, MN 55391

Telephone: (952) 742-0316
Email: Kelly_McLain@Cargill.com
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EXHIBIT E

Designees to Receive Notices Under Consent Judgment

Company Name:

Attention of: 
Address:

Telephone:
Email:

djvZvAAA-Cji
y A&jQ.______

yg ________

^jFzT-lg' 9-y-9^5.7
® < co'Qf

(Optional) with a CC to:
Name:

Firm/Company:
Address:

(legal counsel or othjer d

t/2,S~4/Aai(Af*5f7L

Telephone:
Email:

<y/tr-D.6 <Z'-6'Z.?Y
* fitiXS_____
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EXHIBIT E

Designees to Receive Notices Under Consent Judgment

Company Name: The Hershev Company

Attention of: 
Address:

Hershev Legal Department 
100 Crystal A Drive 
Hershev. PA 17033

Telephone:
Email:

717-534-4200
legalnotices@hershevs.com

(Optional) with a CC to:
Name:

Firm/Company:
Address:

Robert Falk
(legal counsel or other designee) 
Morrison & Foerster. LLP 
425 Market Street 
San Francisco. CA 94105

Telephone:
Email:

415-268-6294
RFalk@mofo.com
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EXHIBIT E

Designees to Receive Notices Under Consent Judgment

Company Name: Lindt & Sprungli (North America)
Inc. ___________________

Attention of: 
Address:

Simon Kehl_______ ____________
4900 Oak Street______________
Kansas City, MO 64112, USA

Telephone: +1.816.855.2224 
Email: sikehl@lindt.com

(Optional) with a CC to:
Name: Chris Locke

Firm/Company:
Address:

Telephone:
Email:

Farella Braun + Martel LLP _
Russ Building_______________ _
235 Montgomery Street______
San Francisco, CA 94104 ___
415.954.4486 _________________
clocke@fbm.com_____________
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EXHIBIT E

Designees to Receive Notices Under Consent Judgment

Company Name: Mars Wriglev Confectionery US,
LLC

Attention of: 
Address:

Shaughan Kennedy___
1132 W. Blackhawk St" 

Chicago. IL 60642 ____

Telephone:
Email:

t3121 241-5102_______________
Shaughan.kennedv@effem.com

(Optional) with a CC to:
Name:

Firm/Company:

Address:

Telephone:
Email:

Katherine Fitzpatrick_________
(legal counsel or other designee) 
Mars Wriglev Confectionery US.
LLC _______________________
600 W. Chicago_______________
Suite 500______________________
Chicago. IL 60654
(3 121 794-6245_______________
Katherine.Fitzpatrick@effem.com
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EXHIBIT E

Designees to Receive Notices Under Consent Judgment

Company Name: Mondelez Global LLC, as the United States
operating company for Mondelez 
International, Inc.

Attention of: 

Address:

Telephone:
Email:

Ellen M. Smith, VP & Chief Legal 
Counsel-North America 
Mondelez Global LLC 
100 DeForest Avenue 
East Hanover, NJ 07936
(973) 503-2023 
ellen.smith@mdlz.com

(Optional) with a CC to:
Name:

Firm/Company:
Address:

Trenton H. Norris; Sarah Esmaili 
(legal counsel or other designee) 
Arnold & Porter Kaye Scholer LLP 
3 Embarcadero Center, Suite 1000 
San Francisco, CA 94111

Telephone:
Email:

(415) 471-3100
trent.norris@aporter.com
sarah.esmaili@aporter.com
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EXHIBIT E

Designees to Receive Notices Under Consent Judgment 

Company Name: V)a*>tU^ ___________

Attention of: 
Address:

Telephone:
Email:

Chief Gni*ul
I&12~ JJ. Mmrt. S\-rt_eA-____

_____

_______________
T>aAlel • US. «ve<>fl€. ^Qaa

(Optional) with a CC to:
Name: *T>ou^

Firm/Company:
Address:

Telephone:
Email:

(legal counsel or other designee)
05k { •

“hOODb "RaIa "Kd,__
_SjiLQjft_,__Dii__ ----------------------

yyq/£(p^l-s±%L
^ • CDj^\
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